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SECTION 1 - INTRODUCTION

About this guidance

1.001

1.002

1.003

1.004

Revisions to the Guidance

This guidance has been revised at least annually since it was introduced in 1993. For this
revision the opportunity has been taken to re-number and re-order paragraphs where necessary
and, therefore, there will not be an exact correlation with paragraph number in previous issues.

Status of the guidance

This guidance is issued under Section 7(1) of the Local Authority Social Services Act 1970
which requires local authorities to exercise Social Services functions under guidance of
Secretary of State.

Acts of Parliament and Regulations

Where a paragraph in this guidance is directly linked to a section of the Act or a regulation, the
relevant section or regulation is shown immediately following the text of the paragraph. Section
refers to a section of the National Assistance Act 1948. Reg. Refers to a regulation of the
National Assistance (Assessment of Resources) Regulations 1992 (Sl 2977) Schedule refers to
a schedule to the National Assistance (Assessment of Resources) Regulations 1992.

Gender

In all paragraphs, the words “he” or “his” should be taken as also referring to “she” or “hers”.
The male form has been used purely for ease of writing and reading.

Transitional Provisions

1.005

From April 1996, all residents who were paying a protected amount calculated under the
Transitional Provisions should have their charges assessed under the current rules. Local
authorities should keep archive copies of Transitional Provisions guidance to refer to should any
resident query his past assessments.

Statutory basis

1.006

1.007

1.008

Where a person is provided with accommodation under Part 3 of the National Assistance Act
1948, section 22 of that Act provides for him to be charged for the accommodation.
Section 22(1)

Section 22 requires the local authority to fix a standard rate for the accommodation. If a resident
(i.e. a person who is provided, or proposed to be provided, with accommodation under Part 3) is
unable to pay the standard rate, the local authority must assess their ability to pay, and decide
what lower amount should be charged. Section 22(3)

There should be no charge made for aftercare services, which can include residential care,
provided under Section 117 of the Mental Health Act 1983.

Standard rate

1.009

1.010

Section 22 requires local authorities to set the standard rate, for local authority homes, at an
amount equivalent to the full cost, to the authority, of providing the accommodation.
Section 22(2)

The standard rate for accommodation in homes not managed by the local authority will be the
gross cost to the local authority of providing or purchasing the accommodation under a contract
with the independent sector home. Section 26(2)
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Arrangements for accommodation

1.011

Where a local authority is considering whether to make arrangements for residential

accommodation, and is determining whether care and attention are otherwise available to a
person section 21(2A) requires the authority to disregard the person’s capital up to the capital
limit (see paragraph 6.006). Where a local authority need to calculate a person’s capital for the
purposes of section 21(2A), the capital shall be calculated in the same way as if he were a
person for whom accommodation is proposed to be provided. Section 21(2A) and (2B)

Assessing ability to pay and how much to charge

1.012

1.013

1.014

Regulations

Where a resident (i.e. a person who is provided, or proposed to be provided, with
accommodation under Part 3) is unable to pay either the standard rate or the actual cost
incurred by the local authority, the local authority must assess his ability to pay using regulations
made for that purpose. These are The National Assistance (Assessment of Resources)
Regulations 1992. (S.1. 1992/2977). Section 22(5)

Local authority managed homes

In local authority managed homes, the authority must charge the full cost of providing the
accommodation — the “standard rate”. Where the local authority is satisfied that a resident is
unable to pay the standard rate, it must assess his ability to pay and, based on that
assessment, decide the lower amount which should be paid. Section 22(3)

Independent homes

A contract made with an independent home must include arrangements for the local authority to
pay the home for the accommodation, as well as specifying the amount to be paid. The local
authority must then ask the resident to refund that amount to the authority. Where the resident
satisfies the local authority that he is unable to make a full refund, the local authority must
assess their ability to pay in the same way as a person in a local authority managed home, and
decide the lower amount to be refunded. (See 1.030 and 1.031 for collection of charges).
Sections 26(2) and 26(3)

Nursing mothers

1.015

Section 21(1)(aa) of the National Assistance Act 1948 allows for the provision of residential
accommodation for nursing mothers. Because of this, a LA should charge for the
accommodation under the rules contained in this guidance. In these circumstances it may be
necessary for local authorities to vary the amount of personal expenses allowance to reflect the
needs of the infant (see 5.008).

Residents with a dependent child

1.016

Where a person placed in residential accommodation has a dependent child, the LA will need to
consider using the powers in Section 22(4) of the National Assistance Act 1948 to vary the
amount of personal expenses allowance needed by the resident to reflect the needs of the
dependent child (see 5.008).

Reduction for assistance in running a local authority managed home

1.017

1.018

Section 23 of the Act allows local authorities to make rules governing the running of residential
accommodation managed by them. These rules may provide for part of the charge for
accommodation to be waived where a resident helps in running the home. The payment the
resident is liable to make must be determined in accordance with section 22, and the local
authority may then waive part of that charge in accordance with the rules made. Section 23(3)

The provisions in paragraph 1.017 do not apply to people in homes which are not managed by
the local authority.
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Information to be given to the resident

1.019 The LA must ensure that the resident is given a clear explanation, usually in writing, of how the
assessment of his ability to pay has been carried out. This should explain the usual weekly
assessed charge. They should also inform the resident of the reasons why the charge may
fluctuate, particularly where a new resident's charge may vary in the first few weeks of
admission because, for instance, of the effect of benefit paydays on Income Support/Pension
Credit or the withdrawal of Attendance Allowance or Disability Living Allowance (Care
component). The resident should, however, be informed of why the charge may fluctuate. There
is also no requirement to specify the assessed charge in the contract with the home.

Treatment of fractions in the assessment

1.023 When any calculation in the assessment results in a fraction of a penny, round up if that would
be in the resident's favour, otherwise round down. Regulation 4
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Social Security benefits

1.024

1.025

1.026

1.027

1.028

1.029

Local authority managed homes

With effect from 6 October 2003, the Part 3 rate of Income Support/Minimum Income Guarantee
was abolished and people in residential accommodation, which is managed or provided by a
local authority, are entitled to normal rates of Income Support/Pension Credit.

People in residential accommodation which is managed or provided by a local authority but
which does not include board are entitled to Income Support/Pension Credit as if they were
living in their own home and may claim Housing Benefit.

Independent homes

With effect from 6 October 2003, the residential allowance element of Income Support/Minimum
Income Guarantee was abolished and people in registered independent residential care homes,
including those providing nursing care, are entitled to normal rates of Income Support/Pension
Credit. They are not entitled to Housing Benefit.

People in unregistered independent residential accommodation are entitled to Income
Support/Pension Credit at the same rate as if they were living in their own homes and may
claim Housing Benefit plus Supporting People payment where appropriate.

Attendance Allowance / Disability Living Allowance (Care component)

See Annex E for details of entitlement to Attendance Allowance and Disability Living Allowance
(DLA) (Care component).

Admission to Hospital

When a resident is admitted to hospital, In.Some circumstances his Social Security benefits
might be reduced after a period. See Annex F for details.

Collecting charges from residents in independent homes

1.030

1.031

Resident to pay the charges direct to the home

Normally, residents will pay their assessed charge direct to the local authority. However,
Section 26(3A) of the National Assistance Act 1948 provides for an exception to this rule for
residents placed by local authorities in independent sector homes: where the resident, the local
authority, and the organisation or person managing the premises all agree, the resident may
pay direct to the home the amount that he or she would otherwise pay to the local authority.
This will leave the local authority responsible for paying the home the remainder of the cost.
N.B. Wherever possible residents should be offered a choice as to whether they wish to pay
their contribution directly to the care home or if they would prefer the LA to pay gross and pay
their contribution to the local authority.

Liability for payment to the home

This exception to the normal rule is an administrative easement which will be particularly useful
where the resident and home provider wish to maintain a form of landlord - tenant relationship,
for example, where the premises are provided by a housing association. However, authorities
should note that they remain responsible for the full amount should the resident fail to pay the
home as agreed. In such a case, the authority will recover the charge from the resident in the
normal way. It is not good practice to expect the care home to recover any debt owed to the
local authority. Section 26(3A)(a)

Charges for Day Care Services

1.032

Residents should not be charged extra for daytime activities which have been negotiated as
part of the residential care package, as the cost of these services would already be included in
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the standard charge agreed by the LA for that package. Where a separate package of services
has been arranged by the LA for a resident then the LA can consider whether to charge the
resident extra for these services (using the discretionary charging powers for non-residential
services). As the resident may only have their PEA and any disregarded income available, the
amount charged (if any) is likely to be minimal.

Preserved rights

1.033

Liaison

Following the full implementation of the community care reforms in April 1993, individuals who
were in receipt of special levels of Income Support/Minimum Income Guarantee to fund their
stays in residential accommodation had their entitlement to this support preserved. Under
section 26A of the National Assistance Act 1948, local authorities had the power to make
residential accommodation arrangements for specified categories of these preserved rights
cases. Where such arrangements were in place, the charging rules set out in CRAG applied.
From 8 April 2002, all entitlement to preserved rights ended and section 26A ceased to have
effect. Any arrangements made under section 26A have now ended, and the Assessment of
Resources Regulations and this guidance apply in the usual way to all persons formerly
entitled to preserved rights.

with Department for Work and Pension / Jobcentres/the Pension Service

1.034

It is important that LAs maintain good liaison arrangements with Jobcentres/the Pension
Services as in some aspects of the assessment the LA, if they have not been able to obtain
necessary information from the resident or another source with due account of the common law
duty of confidentiality, may need to contact Jobcentres/the Pension Service. (See LASSL(93)8).
In this respect, a consent form has been developed by DWP for individuals to complete so that
information of the detailed breakdown of the rate of benefit they can receive can, with their
consent, be shared with councils as appropriate. The full title of the form is Customer’s Consent
to the DWP Disclosing their Benefit Entitlement Information to the LA for Community care
Assessment Purposes. The form is available on the Department of Health website at:

www.dh.gov.uk/PolicyAndGuidance/OrganisationPolicy/FinanceAndPlanning/ResidentialCare
[fslen.

Please note: councils should not approach DWP or the offices of Jobcentre Plus or the Pension
Service if they can obtain accurate breakdowns of entitlement from residents.

Complaints

Permanent and Temporary Stays

1.037

Admissions to residential accommodation should be deemed temporary or permanent
depending solely on the needs and circumstances of individual service users. As such
councils’ or users' resources should play no part in the decision. Knowing whether they are
permanent or temporary will matter a great deal to residents and carers. Hence, decisions
about the status of admission should be made, agreed and shared, openly with them - or
others on their behalf if appropriate - and put in writing.
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SECTION 2 - LESS DEPENDENT RESIDENTS

Background

2.001 Before April 1993, local authorities had powers to arrange for the provision of residential
accommodation under:

a) the National Assistance Act 1948; and
b) the National Health Service Act 1977.

2.002 The powers to provide accommodation under the National Health Service Act 1977 were
repealed from 1st April 1993 by the National Health Service and Community Care Act 1990.

National Health Service Act 1977 (NHS Act 1977)

2.003 The NHS Act 1977 was used to provide accommodation mainly for people who were able to live
more independently than those accommodated under the National Assistance Act, but who,
nevertheless, required some degree of care and support. These were mostly (but not always)
people under pension age.

2.004 Local authorities were not required to charge for accommodation arranged under the NHS Act
1977. They were empowered to make a reasonable charge where appropriate, but were not
required to assess the resident's ability to pay. This meant that the money left with residents for
their personal use was not limited to the prescribed amount for personal expenses allowed for
people accommodated under the National Assistance Act.

2.005 This provision existed because less dependent residents are encouraged to live as
independently as possible, perhaps with a view to eventually living independently in the
community. They need extra money for, e.g. the cost of food or household expenses, or travel
to work.

Effect of repeal of powers under the NHS Act 1977

2.006 Subject to the exemption outlined in 1.008, all adult residential accommodation placements
made by LAs, including those for people who are less dependent, will be made under the
National Assistance Act 1948. Under this Act, a charge must be made for the accommodation.
If a resident cannot pay the full charge, the local authority is required to assess his ability to pay
in accordance with The National Assistance (Assessment of Resources) Regulations 1992.

2.007 It is recognised that the normal charging rules would not be appropriate for "less dependent”
residents because they will usually need to be left with more than the standard personal
expenses allowance if they are to live as independently as possible. There is special provision
in the regulations, therefore, to enable local authorities to continue to treat "less dependent"
residents differently where they consider it reasonable in the circumstances to do so.

Regulation 5

Identifying "less dependent” residents

2.008 For the purposes of the charging rules a "less dependent" resident is a person who is in, or for
whom accommodation is proposed to be provided in, premises which are not an establishment
which is carried on or managed by a person who is registered under Part 2 of the Care
Standards Act 2000. Regulation 2(1)

Assessing "less dependent” residents

2.009 Itis up to the local authority how much it decides is reasonable to disregard of the resources of
a person who is "less dependent". Factors to be taken into account include:

» the resident's commitments, i.e. to what extent is he incurring costs directly for necessities
such as food, fuel and clothing
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» the degree of the resident's independence, i.e. to what extent should he be encouraged to
take on expenditure commitments

» whether he needs a greater incentive to become more independent, e.g. he may be
encouraged to take on paid employment if most or all of his earnings and any Working Tax
Credit received are disregarded. Regulation 5

2.010 Were a resident is in accommodation for whom accommodation is proposed to be provided
in premises which are not an establishment which is carried on or managed by a person who is
registered under Part 2 of the Care Standards Act 2000, the capital limits for Income Support
will be £10,000 and £16,000, for Pension Credit will be a lower limit of £10,000 only and for
Housing Benefit will be £10,000 and £16,000. Regulation 2(1)
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SECTION 3 - TEMPORARY RESIDENTS

Who is atemporary resident?

3.001 The definition of temporary resident
52 weeks, or, in exceptional circumstances, is unlikely to substantially
exceed 52 weeks. Regulation 2(1)

3.002 An admission is temporary either if the agreed intention is for it to last for a limited time period,
such as respite or intermediate care, or there is uncertainty that permanent admission is
required. For a fuller explanation of how to deal with residents receiving intermediate care see

below.

3.003 An admission is permanent if the agreed intention is for the resident to remain in residential
accommodation.

3.004

3.007 Where a temporary resident has a partner their resources cannot be jointly assessed (see
Section 4).

Charaing for fhefifst8weeks

Up to 8 weeks

Section 22(5A)

After 8 weeks

3.010 After 8 weeks, the local authority must charge the resident at the standard rate for the
accommodation and carry out an assessment of his ability to pay.

Income Support/Pension Credit for temporary residents
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Assessing ability to pay

3.013

3.014

3.015

3.016

3.017

If the LA decide to make an assessment straight away, or from the eighth week, his ability to
pay should be assessed in accordance with the following paragraphs.

Capital
Disregard the dwelling normally occupied as the resident's home where:

a.) the resident intends to return to occupy that dwelling and that the dwelling is still
available to him; or

b.) he is taking reasonable steps to dispose of the property in order to acquire another
more suitable home to which he will return. Schedule 4 paragraph 1

For all other capital assets, follow the guidance in Section 6.
Income

If Income Support/Pension Credit is in payment, check, from the resident's notice of award of
Income Support/Pension Credit, whether the benefit includes an amount in respect of housing
costs. If it does, disregard the amount allowed. Income Support/Pension Credit may be paid for
home commitments for up to 52 weeks on admission to residential accommodation.

Schedule 3 para.26

If Housing Benefit is in payment in respect of the home address, disregard the amount of HB in
full. Schedule 3 paragraph 3

From 1% April 2003, under “Supporting People” arrangements, LAs have powers to take
payments for housing support charges in respect of a resident’'s home address. Such
payments are made to assist independent living and may be made by the LA to residents or
to housing or support providers on a resident’s behalf. If liability to meet charges continues
whilst a resident is in a care home, payments from the LA to meet the charges can be
disregarded in the assessment of a resident’s income or capital. Payments that should be
disregarded are those which are made to meet charges that are of a kind that would have
qualified for Housing Benefit or Income Support/Minimum Income Guarantee prior to 1 April
2003 and may include payments to meet charges for:

e awarden in sheltered housing;

e emergency alarms;

e cleaning of rooms and windows if the resident or someone in his household is unable
to clean them himself;

e general support and counselling to assist a resident to comply with terms of the
tenancy agreement, for example, maintaining the safety and security of their dwelling,
or keeping the interior of the dwelling in an appropriate condition.

Additionally, where a resident is paying part or all of the cost of a housing support service
himself under the Local Authorities (Charges for Specified Welfare Services) (England)
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3.018

3.019

Regulations 2003, this amount should be disregarded from the assessment of income and

capital.

Schedule 3 paragraphs 28D and 28E, Schedule 4 paragraphs 22 and 23

Income Support/Pension Credit Housing Benefit and Supporting People payments may not
meet the full cost of continuing home commitments. Where there are extra costs, disregard
such additional amount as appears reasonable. Extra costs might be:

a fixed heating charge;

water rates;

mortgage payment or rent not met by Income Support/Pension Credit/Housing Benefit
service charges not met by Income Support/Pension Credit/Housing Benefit
insurance premiums

housing support charges not met by the LA Schedule 3 paragraph 27

Where neither Income Support/Pension Credit, Housing Benefit or Supporting People payments
are in payment, in respect of the home address, assess the resident's income in accordance
with Sections 8 and 9, and then disregard from the total such amount as appears reasonable to
allow in respect of home commitments. Such expenses might be:

interest charges on:

* hire purchase agreement to buy the dwelling occupied as the home (e.g. a
caravan)

» loans for repairs or improvements to the dwelling

*  mortgage payments

ground rent or other rental relating to a long tenancy

service charges (e.g. regular charge payable to the management company of a block of
flats),

housing support charges
any insurance premiums
standard charges for fuel
water rates

payments under:

e co-ownership scheme

» tenancy agreement or licence of a Crown tenant Schedule 3 paragraph 27

A disregard on income to meet these expenses should also be allowed if the resident is taking
reasonable steps to dispose of the property in order to acquire another more suitable home to

which he will return. Schedule 3 paragraph 27
3.020 Any cash payment made to a temporary resident in lieu of concessionary coal is fully

disregarded. Schedule 3 paragraph 28
Couples

3.021 Where one or both members of a couple, including civil partners, are temporarily in residential
accommodation, see Section 4 for their assessment.
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Attendance Allowance (AA) / Disability Living Allowance (DLA) Care Component

3.022 Where the resident is a temporary resident, AA or DLA Care Component should be completely
ignored - but remember that either benefit will be withdrawn after four weeks if the resident is
relying on public support. These rules also cover Constant Attendance Allowance and
Exceptionally Severe Disability Allowance payable with Industrial Injuries Disablement Benefit
or War Disablement Pension. Schedule 3 paragraph 6

Intermediate Care Services

3.023 Any services which form part of a package of intermediate care as defined in the regulations
issued under the Community Care (Delayed Discharges etc) Act (Qualifying
Services)(England) Regulations 2003 must be provided free of charge for 6 weeks. Paragraph
7 of HSC2001/01: LAC(2001)1 issued in January 2001 provides a working definition of
intermediate care services. (Also see LAC(2003)14).) In exceptional circumstances where
intermediate care is provided for longer than 6 weeks, the first 6 weeks of that care must be
provided free of charge. The position on charging after the 6 week period remains as set out
in paragraph 18 of the above guidance.
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SECTION 4 - COUPLES

LA treatment of couples

4.001 Under the National Assistance Act 1948, the LA has no power to assess a couple, or civil
partners, according to their joint resources. Each person entering residential care should be
assessed according to their individual means

4.002 The LA should attempt to identify cases where a resident is the main recipient of the couple's
income, and the assessment of the resident's financial contribution could result in a substantial
reduction in the income remaining for the spouse, or civil partner, at home. In such cases, the
LA should consider increasing the resident's personal expenses allowance, as described in
Section 5 of this guide, in order to leave enough for them to continue to support their partner at
home. The use of this discretion should be considered and negotiated in the light of the
individual circumstances of each case. However, but it would be reasonable for the LA to take
into account factors such as the usual standard of living of the spouse, or civil partner, at home,
and if the spouse, or civil partner, has higher than average outgoings for whatever reason.
However, the weight to be attached to these considerations will be for the authority themselves
to determine.

Capital limits for couples, including civil partners

4.003 Where a resident is one of a couple (irrespective of whether the resident's stay is permanent or
temporary, or whether the other member of the couple is also a resident or remains in the
former home) the resident must have in excess of £23,250 capital in his own right, or his share
of jointly owned capital must be in excess of £23,250 before he is excluded from support on the
grounds of capital.

Temporary residents

4.004 Where a member, or both members, of a married couple, or civil partnership, are admitted to
residential accommodation on a temporary basis their ability to contribute towards the charge
should be assessed individually according to Section 3 of this guide. In every case, the LA must
assess each resident separately. Disregard any Income Support/Pension Credit awarded in
respect of home commitments. Income Support/Pension Credit and Housing Benefit may not
meet the full cost of continuing home commitments. Where there are extra costs, disregard
such additional amount as appears reasonable. Extra costs might include:

. a fixed heating charge;
. water rates;
. mortgage payments, rent or service charges not met by Income

Support/Pension Credit/Housing Benefit
. insurance premiums

4.005 It will be important for councils to consider most carefully the needs of couples, or civil partners,
in receipt of Pension Credit in this regard as, on the face of it, they now receive less benefit than
younger individuals do.

4.006 It will be useful to know how Income Support/Pension Credit will be calculated in these cases.
This may give a guideline as to how much the spouse, or civil partner, remaining at home is
likely to be able to contribute towards the charge. Where Income Support/Pension Credit is
being paid for a couple, or civil partners, it would be reasonable to expect the partner receiving
the Income Support/Pension Credit to contribute towards the charge for accommodation for the
other partner a sum equivalent to the Income Support/Pension Credit payable for that partner. If
Income Support/Pension Credit is paid to the partner in residential accommodation, the full
amount will have to be taken into account but the LA should consider varying the personal
expenses allowance, as described in Section 5, in order to leave enough for the partner at
home to meet their expenses. The council should discuss with the partner remaining at home

any financial commitments that may be taken into account.
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Permanent residents

4.008 Where one, or both, members of a couple, or civil partnership, are admitted permanently to
residential accommodation the LA must assess their ability to contribute towards the charge
according to their individual resources following the rules laid down in Sections 5 to 13.

Note : paragraphs Felafing to how state'benefits are calculated for'couples have been deleted

and reproduced as Annex H
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SECTION 5 - PERSONAL EXPENSES ALLOWANCE

Amount of personal expenses allowance

5.001 In assessing a resident's ability to pay for his accommodation, the LA is required to ensure that
he retains an amount for personal expenses. Section 22(4)

5.002 The amount allowed in the assessment for personal expenses is laid down each year in the
National Assistance (Sums For Personal Requirements and Assessment of Resources)
Regulations and is the same for each resident whether they are in a LA run home or an
independent sector home.

Purpose of the personal expenses allowance

5.004 The personal expenses allowance is intended to enable residents to have money to spend as
they wish.

Varying the amount of personal expenses allowance

5.008 Under Section 22(4) of the National Assistance Act of 1948 local authorities have the power to
allow a different amount from that prescribed for personal expenses in special circumstances.
Examples of where a LA might consider allowing a different amount are:

. someone who does not qualify as a "less dependent” resident solely because
he lives in registered private or voluntary sector accommodation or in local
authority accommodation where board is provided and therefore cannot be
assessed under the rules described in Section 2 but who, nonetheless, needs
to retain more of his income in order to help him lead a more independent life,
for example if he is working.

. where a person in residential accommodation has a dependent child, the LA
should consider the needs of the child in setting the personal expenses
allowance in addition to disregarding any Child Tax Credit in payment. This
applies whether or not the child has accompanied the person into the
accommodation, and will be particularly important where the resident has
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income which is taken fully into account (see Sections 8 and 9 of this guidance)
in the charging assessment (e.g. Income Support/Pension Credit, and Child
Benefit and Child Support Maintenance Payments where the child is
accommodated with the resident under Part 3 of the National Assistance Act
1948).

where a person temporarily in residential accommodation receives Income
Support/Pension Credit including an amount for a partner who remains at
home (see #1008) the LA should consider the needs of the person at home in
setting the personal expenses allowance.

local authorities are required to ignore half of a resident's occupational pension)

where the resident is paying
half of that pension to a spouse, or civil partner, (see 8i026). This disregard
does not cover unmarried couples. Where the person in residential
accommodation is the main recipient of an unmarried couples' overall income
(e.g. occupational pension), the LA can use their discretion to increase the
resident's personal expenses allowance in special circumstances to enable the
resident to pass some of that income to the partner remaining at home. In
considering this the LA should bear in mind the effects it could have on benefits
such as Income Support/Pension Credit, Housing Benefit and Council Tax
Benefit of increasing the partner's income, as increasing the partner's income
in this way may lead to a reduction in benefits resulting in the partner being
no better off

where a person is responsible for a property that has been disregarded, for

example because they are temporary or they qualify for one of the mandatory

property disregards, the LA should consider increasing the person’s PEA to
resultant costs.
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SECTION 6 - CAPITAL

What is capital?

6.001

A resident's resources are either capital or income. It may not always be obvious whether a
payment should be treated as capital or income, but generally, a payment of capital is one
which is:

a) not in respect of a specified period; and

b) not intended to form part of a series of payments.

Types of capital

6.002

Examples of capital are shown in the following list. The list is intended as a guide and is not
exhaustive.

. Buildings
. Land
. National Savings Certificates and Ulster Savings Certificates
. Premium Bonds
. Stocks and shares
. Capital held by the Court of Protection or a Deputy appointed by that Court
. Any savings held in:
. building society accounts - income which is paid into an account

becomes capital once the period over which it is taken into account as
income expires.

. bank current accounts, deposit accounts or special investment
accounts. This includes savings held in the National Savings Bank,
Girobank and Trustee Savings Bank - income which is paid into an
account becomes capital once the period over which it is taken into
account as income expires.

. SAYE schemes

. Unit Trusts

. Co-operative share accounts
. cash

. trust funds (see Section 10)

Treatment of Investment Bonds

6.003

6.004

The treatment of investment bonds in the financial assessment for residential accommodation is
complex because, in part, of the differing products that are on offer. For this reason councils
should seek the advice of their legal departments when they arise. However it is possible to
offer some general advice and councils are referred to the Social Security Commissioners
decision R (IS) 7/98 which rules that an investment bond falls within the disregard by virtue of
it's intrinsic nature as a policy of life assurance. N.B. The AOR are largely based on Income
Support Regulations .

Councils are advised that if an investment bond is written as one or more life insurance policies
that contain cashing-in rights by way of options for total or partial surrender, then the value of
those rights has to be disregarded as a capital asset in the financial assessment for residential
accommodation (see paragraph 15, schedule 10 of the Income Support (General) Regulations
1987). In contrast, the surrender value of an investment bond without life assurance is taken
into account.
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6.005 Income from investment bonds, with or without life assurance, is taken into account in the
financial assessment for residential accommodation. Actual payments of capital by periodic
instalments from investment bonds, with or without life insurance, are treated as income and
taken into account provided that such payments are outstanding on the first day that the
resident becomes liable to pay for his accommodation and the aggregate of the outstanding
instalment, and any other capital sum not disregarded, exceed £16,000. (see also

Effect of capital
Capital limits

6.006 A resident with capital of more than E28,250 is liable to pay the standard charge for the
accommodation, if in an LA home, or the full amount of the contracted fee if in an independent
sector home. If a resident has more than 28,250 there is no need to make a wider assessment
of his ability to pay. Where a resident is one of a couple, or a civil partnershii, the resident is

liable to pay the standard rate or full contracted fee if they have more than in their own
right; or if their own capital and their share of jointly held capital is more than
Regulation 20

6.007 Capital of E145250 or less is fully disregarded (e d0es ot attract tariff income).

6.008 Capital over E14,250 and up to and including £28}250 is taken into account in full for the
purposes of calculating the resident's tariff income from capital unless regulations specify
otherwise - (see 6.019 onwards).

Tariff income
6.009 Where a resident has E281250 or less but more than E14,250, assess the resident's ability to

pay in the normal way and take into account, as weekly income, £1 for every complete £250 or
part of £250 over ﬁ This is called "tariff income". Regulation 28

A tariff income table is at Annex B

Examples

1. The resident has EI4,750 capital. The'£500"above £14,250 is counted and &

tariff income of £2 is taken into account as income.

2. A resident has capital. THe'£3,850'above £14,250 is cotinted and @
tariff income of is taken into account as income.

N.B.  Tariff income is meant to represent an amount that a resident with capital over a
certain limit should be able to contribute towards his accommodation costs, not
the interest earning capacity of that capital.

6.010 When a resident who is subject to the 12-weeks property disregard tops-up from capital
resources between the lower and upper capital limits, the level of tariff income that applies during
those 12 weeks of topping-up is the same as it would be if the person were not using capital to
top-up. (See )

Beneficial ownership of capital

Does the resident own the capital?

6.011 A capital asset normally belongs to the person in whose name it is held. The following
paragraphs provide guidance on how to establish beneficial ownership where there is a dispute.
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6.012

Ownership disputed

Where ownership is disputed, ask for written evidence to prove ownership. Where a resident
is said to be holding capital for another person, obtain evidence of the arrangement and the
origin of the capital, and evidence to show the intentions for its future use and for its return to
the rightful owner.

Examples
1. A resident has £14,000 in a building society account in his own name. He says
that £3000 is set aside for his grandson's education. However, there is no deed
of trust or other legal arrangement which would prevent the resident using the
whole amount for his own purposes. The resident is treated as the beneficial
owner of the whole amount.
2. A resident has £10,000 in a bank account in his own name, and shares valued

at £6,500. He provides evidence to show that the shares were purchased on
behalf of his son, who is abroad, and that they will be transferred to his son
when he returns to Britain. Although the resident is the legal owner, he is
holding the shares in trust for his son, who is the beneficial owner. £10,000 is
to be treated as the resident's capital.

Joint beneficial ownership of capital

6.013

Where a resident has joint beneficial ownership of capital, unless it is an interest in land (see
Section 7), divide the total value equally between the joint owners, and treat the resident as
owning an equal share. This method of treatment avoids administrative difficulties. Once the
resident is in sole possession of his actual share, treat him as owning that actual amount.
Regulation 27(1)

Examples
1. A resident and her daughter have £21,000 in a joint building society account. The resident
contributed £8,500 and the resident's daughter, £12,500. Treat the resident as owning

£10,500.

2. The joint account is then closed and the resident and her daughter open separate accounts.
The resident has £8,500 in her account. Treat her as owning £8,500.

Treatment of capital

6.014

6.015

Valuation

For the purposes of valuation only the value of a capital asset (for example property) other than
National Savings Certificates (see 6.018) is the current market or surrender value, whichever is
higher, less:

a) 10% of that value if there would be any expenses involved in selling the asset only where
there will be actual expenses. The expenses must be connected with the actual sale, and not
simply the realisation of an asset, e.g. the cost of fares to withdraw money from a bank are not
expenses of sale. The deduction is always 10% even if it is known from the outset that the
actual expenses will be more or less than 10%; and Regulation 23(1)(a)

b) any outstanding debts secured on the asset, e.g. a mortgage. Regulation 23(1)(b)

A capital asset may have a current market value (e.g. stocks or shares) or a surrender (e.g.
premium bonds) value. The current market value will be the price a willing buyer would pay to a
willing seller. The way the market value is obtained will depend on the type of asset held, e.qg.
the values of stocks and shares or unit trusts are quoted in newspapers.
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6.016 If the resident and the assessing officer both agree that, after deducting the amounts in
paragraph 6.014 (a) and (b) (where appropriate), the total value of the resident's capital will be:

a) more than £23,250; or
b) £14,250 or less

it is not necessary to obtain a precise valuation. If there is any dispute, obtain a precise
valuation.

6.017 In the case of land, buildings or a house where it is necessary to obtain a precise valuation
because of a dispute, a professional valuer should be asked to provide a current market
valuation. (see Section 7 for the treatment of property)

Expenses of sale

6.018 Once the asset has been sold (e.g. a property), the capital to be taken into account is the actual
amount realised from the sale less the actual expenses of the sale.

Debt secured on asset
6.019 "Secured on" means a legal charge or mortgage must have been made on the capital asset.
Example
A resident owns a property. which comprises a house and garden (his home), plus an extra
piece of land which, although attached to the garden, is not part of it. It has been decided
to disregard the value of the resident's former home including the garden, but to take into
account the value of the extra land because it does not form part of the resident's "home"
and could be sold separately. The resident has a mortgage secured on the whole of the
property (i.e. the house, garden and extra land).
The value of the land to be taken into account is the market value of that piece of land, less
10% of that value for expenses of sale and the whole of the mortgage secured on the
home and the extra land.
National Savings Certificates
6.020 The value of National Savings Certificates is:
a) if sale of the issue ceased before the first day of the July immediately before the
resident entered residential care, the price they would have realised on that 1st July if
they had been purchased on the last day of the issue; and

b) in any other case, the purchase price. Regulation 23(2)

Annex C is a table of the value of each issue

Disregards on capital

6.021 Different types of capital will be disregarded for different periods as covered in paragraphs
6.022 to 6.039.

Capital held abroad

6.022 If capital is held in a country outside the UK (i.e. England, Scotland, Wales, Northern Ireland,)
the amount to be taken into account in the assessment of the resident's ability to pay will
depend on the conditions for transfer to the UK. Regulation 24
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Transfer of capital to UK not prohibited

6.023 Where capital is held abroad and all of it can be transferred to the UK, its value in the other
country should be obtained and taken into account less any appropriate deductions under
6.014.

Sources of valuation

6.024 To establish the value of capital in a country outside the UK, examples of the source of
information include:

a bank of the country concerned, including branches in the UK.
» asolicitor
* anaccountant

* an estate agent (or similar person) in the country concerned

a stockbroker

6.025 Examples of the information required in the valuation include:

. details of the asset
. names of the beneficial owners
. precise value of the asset (if known) but otherwise
. an estimated value
or . if the asset is for sale, the price at which it is for sale (if that

genuinely represents its current market value)
Transfer to the UK prohibited

6.026 Where the resident represents that the value of any capital which he holds in a country outside
the UK cannot be wholly transferred to the UK because of some prohibition in that country (e.g.
currency restrictions) the LA should require evidence confirming this fact. Acceptable evidence
of the prohibition on transfer of value to the UK would include documents/letters from a Bank
either in this country or abroad, or from a Government official or solicitor.

Evidence required of value

6.027 If the evidence shows that some restriction prohibits the transfer of the value of any of the
resident's assets to the UK, the LA should seek the following evidence

. details of the asset
. its value in the country in which it is held
. whether any money is available directly from the asset and, if so, the amount

and date it would become payable

. whether the asset is for sale and, if so, the progress and prospects of such a
sale
. the nature and terms of the restriction being imposed which prevents the

transfer of all the capital to the UK (for example whether some capital can be
transferred immediately and the remainder subsequently at intervals).
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Action on receipt of evidence
6.028 1. If the transfer of the capital is prohibited, the LA should take into account the value that
a willing buyer would pay in the UK for the assets. This may quite possibly be less than
the market or surrender value in the foreign country.

2. If restrictions do not exist, the capital should be valued as in 6:022/10/6.025.

Capital not immediately realisable

6.029 Capital which is not immediately realisable (e.g. National Savings Bank investment accounts
which require one month's notice or Premium Bonds which may take several weeks to realise)
should be taken into account in the normal way at its face value.

Disreqarded indefinitely

6.030 The capital assets listed below are disregarded indefinitely:

. property in specified circumstances (see Section 7)
. surrender value of any:
. life insurance policy Schedule 4 paragraph 13
. annuity Schedule 4 paragraph 9
. payments of training bonus up to £200 Schedule 4 paragraph 17
. payments in kind from a charity Schedule 4 paragraph 17
. any personal possession such as paintings or antiques unless they were purchased
with the intention of reducing capital for the purpose of reducing the LA charge (see
paragraph 6.071) Schedule 4 paragraph 8
. any capital which is to be treated as income or student loans (see paragraphs 6.040 to
6.042 and 12.012 to 12.017 and Section 11) Schedule 4 paragraph 14
. any payment made by or derived from:

the Macfarlane Trust

the Macfarlane (Special Payments) Trust

the Macfarlane (Special Payment)(No.2) Trust

the Fund (payments to non-haemophiliacs infected with HIV)

the Independent Living Fund

the Independent Living (Extension) Fund

the Independent Living (1993) Fund Schedule 4 paragraph 15

. the value of funds held in trust or administered by a court which derive from a payment
for personal injury to the resident (e.g. vaccine damage, criminal injuries compensation
funds) h Schedule 4 paragraph 10 and 19

. the value of a right to receive:

. income under an annuity Schedule 4 paragraph 9
. outstanding instalments under an agreement to repay a capital sum
Schedule 4 paragraph 13

. payment under a trust where the funds derive from a personal injury
Schedule 4 paragraph 10
Amendment 29: April 2010 30



. income under a life interest or a life-rent Schedule 4 paragraph 11

. income (including earnings) payable in a country outside the UK which
cannot be transferred to the UK Schedule 4 paragraph 12
an occupational pension Schedule 4 paragraph 15

ani rent Schedule 4 iarairaih 15

. any Social Fund payment Schedule 4 paragraph 13
. refund of tax on interest on a loan which was obtained to acquire an interest in a home

or for repairs or improvements to the home Schedule 4 paragraph 13
. any capital resource which the resident has no rights to as yet, but which will come into

his possession at a later date, e.g. on reaching a certain age.(reversionary interest)
Schedule 4 paragraph 4

. payments from the Department for Work and Pensions to compensate for the loss of
entitlement to Housing Benefit or Housing Benefit Supplement
Schedule 4 paragraph 17

. the amount of any bank charges or commission paid to convert capital from foreign
currency to sterling Schedule 4 paragraph 15

. payments to jurors or witnesses for court attendance (but not compensation for loss of
earnings or benefit) Schedule 4 paragraph 17

. community charge rebate / council tax rebate Schedule 4 paragraph 17

. money deposited with a Housing Association as a condition of occupying a dwelling

. any Child Support Maintenance Payment (unless the child is accommodated with the
resident under Part 3 of the National Assistance Act 1948 (mother and baby unit) -
this case take the payment fully into account) Regulation 6A

. the value of any ex-gratia payments made on or after 1st February 2001 by the

Secretary of State in consequence of a person’s, or person’s spouse’s or civil partner’s
imprisonment or internment by the Japanese during the Second World War.
Schedule 4 paragraph 20

. any payment made by a council under the Adoption and Children Act 2002,
(under paragraph 3 of Schedule 4 to this Act), as amended by the National
Assistance (Assessment of Resources) (Amendment) (England) Regulations 2005
(S1 N0.3277) whether income or capital.

. the value of any ex-gratia payments from the Skipton Fund made by the Secretary of

State to people infected with Hepatitis C as a result of NHS treatment with blood or

blood products. Schedule 4 paragraph 15
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. Payments made under a trust established out of funds provided by the Secretary of
State for Health in respect of persons suffering from variant Creutzfeldt-Jakob disease

to the victim or their partner (at time of death of victim) (See also 6.034)
Schedule 4 paragraph 21

. Any payments made under section 2 or 3 of the Age-Related Payments Act 2004
Schedule 4 paragraph 25

. Any payments made under section 63(6)(b) of the H